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BOOK REVIEWS 

A History of Germanic Private Law. By Rudolf Huebner. Trans- 
lated by Francis Philbrick, with an editorial by Ernest G. Lorenzen, and Intro- 
ductions by Paul Vinagradoff and William E. Walz. Little, Brown and Com- 
pany, Boston, 1918. 

This volume is the fourth in the series on Continental Legal History which 
is being published under the auspices of the Association of American Law Schools. 
Possibly of all the volumes published in this series this book best reveals the 
historic sequence between the Germanic law and the Early English law. Pro- 
fessor Huebner does not write with this thought in his mind, but to the mind of 
the reader trained in the English Common Law there must come an ever-recurring 
sense of the underlying similarity of the Germanic law before the fourteen and 
fifteen hundreds and the English law of the same, or even a little later, period. 

Professor Huebner had quite a different object to attain. A natural 
national pride led the German legal scholars to become restless under the ap- 
parently accepted fact that they as a people had originated no system of law; 
that the law under which they lived and which was taught in their universities 
was not a law of their own at all, but was simply the Roman law which had 
been "received" in the fourteen and the fifteen hundreds. Slowly, but solidly 
and steadily, German thought set itself to the task of proving that in spite of 
that reception a true Germanic law had grown up on German soil, had lived 
through the reception, though submerged, and had come into its own again 
in January, 1900, when the Civil Code was promulgated as the national law. 
To an exposition of the growth and the nature of this Germanic law Professor 
Huebner devotes his great learning through the pages of this work. The reader 
is led to see that there is good ground for the author's statement that at the time 
of the reception "it was truly a misfortune that there existed in Germany, in 
the beginning, only an 'unspeakably narrow-minded class of jurists. They 
despised the native law, or haughtily ignored it, as compared with the revered 
'ratio scripta' of the Roman law.'" Many a modern student of the English 
Common Law has had occasion to feel a like rebellion against this claim of the 
Roman Law to be "ratio scripta" and can sympathize with the feeling expressed 
by Professor Huebner. "With an utter lack of understanding they forced the 
living institutes of the German law, wherever these had maintained themselves 
in positive authority, into the categories of the Roman law. Under their pe- 
dantic and incompetent hands the German law, once so full of vitality, became 
an inflexible and esoteric mass of learning, full of subtleties" (p. 28, sec. 3). 
Professor Huebner goes on to demonstrate — and it would seem successfully — 
as he takes up the great divisions of the law as we of the common law know 
them, the law of persons, of things, of land, — the history of the true Germanic 
law. He tells the story of its steady, never-ceasing growth in, over, and under, 
the body of that which was called the "common law," which was that alien law 
which came from Rome. He does not in any way repudiate that Roman law ; 
does not minimize its influence, its value even, but his object is to show that 
the spirit of the Germanic law, which was a part of the life and the mind of the 
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people, was transfused through the entire body of the law, and it was this law, 
truly Germanic in essence, which, when Germanic ideas were brought at last 
into a collected whole upon the formation of the German civil code, appeared in 
its true form of a thoroughly Germanic and homogenous growth. 

The similarity of the early English and Germanic law has already been 
alluded to. The differences in development of the two national types is shown 
by Professor Huebner, not only to owe much of that divergence to differences of 
national character and environment, but also to have been due to the different 
way in which the Roman law influenced the German and the English legal 
thought. In speaking of the "reception" of the Roman law in Germany and 
of its influence in England Professor Huebner says, quoting from Brunner, that 
in England "the national law was spared a 'reception': an early acquaintance 
with the Corpus Juris Civilis, seems rather, 'in the manner of a prophylactic 
inoculation to have rendered it immune to a fatal infection. ' " 

Those students of the modern German law who may have been troubled 
by the terminology of that law, and its borrowing from the terminology of the 
Roman law, will especially appreciate the magnitude of the escape of the Eng- 
lish common law from that "infection." Had it been otherwise we who have 
inherited that law to so great a degree would have to regret, not a "Juristic 
German, ridiculously embellished with foreign words," but a juristic English, 
made stiff and formal by an inherited antiquity of thought, and a rigid formality 
of language, instead of the succinct and mobile phrases which have come down 
to us from the facile French of our early law writings. 

We have been taught to admire the German Codes; it is very possible 
that those who have taught us to admire them have given the credit of most 
of the clear thought and logical development of these codes to their Roman 
origin. We are indebted to Professor Huebner and his colleagues of the same 
school of thought for impressing upon us the fact that the merits of that great 
work of codification are not due to Roman thought and the influence of Roman 
law, but that it is the outgrowth of a truly indigenous movement, and a clear 
and definite expression of Germanic legal thought. 

M. C. Klingelsmith. 

Progress of Continental Law in the Nineteenth Century. By 
various authors. Continental Legal History Series, Volume XI, Little, Brown 
and Co., Boston, 1918. 

This volume completes the series of works on Continental Legal History 
published under the auspices of the Association of American Law Schools. Ear- 
lier volumes have from time to time received favorable comment in this review 
and it is only right at this time to offer to the editorial committee congratu- 
lations upon the completion of an undertaking of the highest value to legal 
education in America. The scope of this volume is very broad, covering as it 
does in broad outline the movement for codification throughout Europe that 
had its chief source of inspiration in the Code Napoleon, the legislation of the 
period directed to meet changed political and economic conditions and lastly 
the movement still in its infancy for the unification of the private law of the 
several nations. The contributors represent many countries and include Al- 
varex of Chile, Duguit Charmont and Gaidement of France, Vanni and Rocco 



